A comparative analysis of different situations

ABSTRACT


The debate about drug policy is often represented as a polarized choice between two options, ‘prohibition’ and ‘legalization’. The reality is that there are multiple options that are in no way reducible to a simple dichotomy between these two extremes. 


Moreover, the choice of a path rather than another one, could product a lot of different and unexpected effects. So a comparative analysis will be built up in order to analyse advantages and disadvantages connected with each national legislation. 


We want to demonstrate that the only prohibition is not a solution. The main purpose of  such a law, in fact, looks that of penalizing , frightening and repressing young consumers of drugs. So it is not given the right importance to the rehabilitation aspect.


The evidence that a zero tolerance approach has failed on its own terms is overwhelming – drug use and drug markets continue to expand. 


For this reason, is very important analysing and comparing the different national legislation regulating the consumption and the trafficking of illicit drugs, in order to derive their effects on economy and society, and assess the best practices. 
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1.ITALIAN LEGISLATION

1.1. The five steps of Italian legislation about drugs.


Italian legislation about drugs is divided into five steps:
i. The overture of Italian legislation is represented by Laws previous the reform of 1975. 



This period is characterized by a very repressive behaviour. Have been punished not only the dealing of drug, but as well the consume and the detention in order to consume.



The penalization and the repression prevail on therapeutic and social approach. 

ii. The second step is represented by Law 685 of the 22nd  of December 1975.



This phase include the period from 1975 to 1990. 

According with this law the drug user, who was not at the same time a drug dealer  and  had not large quantitative of drug, was considered like a patient and so like a subject to cure and to rehabilitate. The punishment was subordinated at the overtaking of a detained threshold and determined like “modest quantity”. The problem was that this threshold was not precisely and a priori determined.

iii. The third step is represented by Law n.162 of the 26th of  June 1990.



This law was coordinate with the “ Testo unico delle Leggi in materia di stupefacenti- decreto Presidenza Repubblica 9 ottobre 1990 n.309”.
This legislation inverted the previous logic and expressed a negative judgement about traffic, dealer and moreover the consume of drug, that was sanctioned with administrative penalty.



The detention of drug has the same penalty but only if had overtaken the limit of  “daily dose”.



Reasons of this reform were:

· The gravity of  phenomenon of drug consume;

· Penalization was not succeeded in downsizing it;

· The large proliferation of AIDS, that imposes to give relevance to health services and diseases prevention.

iv. The fourth steps started with the Referendum of 18-19th of April 1993 to repeal the Law162/1990 .


Through that Referendum has been repealed decisive articles of Law 162/1990.

The consequences were that :

· personal use of drug without therapeutic reasons, before forbidden by art. 72, were not sanctioned by criminal law.

· Instead any activity concerning drugs not destined to personal use, were sanctioned by art.73.

· Importation, purchase and detention of drugs because of personal use were sanctioned just with administrative sanctions by “Prefetto”, who was the unique authorized in intervening in this cases; but the reform had the consequence of depriving him of  a concrete dissuasive power. 

v. Finally the fifth step started with Law 309 of 28th of February 2006, that has emended the DPR of 9th of December 1990 n.309.



The Law 309 of February 2006, known as Fini-Giovanardi Law, because of promoters’ surnames, has a lot of critical aspects as about the method , because of his approval in the Act prepared to Winter Olympic Games of Turin, as about the merit.


1.2. Main aspects of actual Law.

The main aspects of this Law are:

1) The embittering of sanctions relative to behaviours of productions, traffic, illicit detention and use of drugs.

2) All drugs received the same treatment by Law with abolition of any distinction between soft drugs (as Cannabis) and hard ones(as Heroin and Cocaine).

3) There are 2 tables of substances and not more 4.

4) Has been introduced again the concept of “quantity” to distinguish between personal use and drug pushing.

5) Has been punished who buys, received or illegitimately detains drugs that seems destined not only to a personal use, because of quantity (For example if superior at highest limit indicated by Decree of Department of Health promulgated according with Justice Department after having listening the Presidency  of  Minister) as because of the way of presentation (For example the gross weight or the packaging) as because of other circumstances of action.
6) Possession of Cannabis is punished at the same way of Cocaine or Heroin: imprisonment from 6 to 20 years.

7) Still there is the extenuating circumstance to facts of soft extent: imprisonment from 1 to 6 years.

8) New art.73, as emended by Law, establishes that in case of sentence for facts of soft extent, if there is not the possibility of making use of suspended sentence, it could be possible to ask for the work of public utility for a period correspondent to the punishment inflicted. There is an appropriate Local Office that has the duty of verifying the real carrying out of work of public utility. In case of violation the Judge could revoke his decision with the restore of  substituted penalty. Work for Public utility can substitute original penalty not more than 2 times.

9) For personal use are always established administrative sanctions that could reach 1 year.

10) For drug consumers that at the same time are considered dangerous for the society are established measures of safety like a) the obligation of presentation to Police; b) the prohibition of going to public places; c) the prohibition of leading vehicles.

11) The house arrests become the rule, instead of custody, for the drug addict who is following a treatment of cure(or that has the intention of starting it) in Public centres or Private authorized ones.

12) Therapeutic foster for attempt are extended until 6 years.

13) The certification of state of drugs addiction, in order to obtain measures that are alternative to prison or necessary for the suspension of punishment, could be given not only by public services but also by private structure.


1.3. Consequences of the change.

Main consequences of this change are:
1. First of all, looks die out and weaken services of harm reduction and therapeutic programmes. Questionable, moreover, is putting at the same level private structures and traditional SERT (Services for Drug Addiction) with a strong economic incentives for first ones.

2. Second one, the Government does not look really interested in the rehabilitation of the subject. In particular later I’ll analyzing the art.75 that is the most representative of this aspect.

3. Finally, the main purpose looks that of penalizing , frightening and repressing young consumers of drugs. So it is not given the right importance to rehabilitation aspect.
2.IMPORTANCE OF ANALYSIS AND COMPARISON 
OF NATIONAL LEGISLATIONS


It is very important analysing and comparing the different national legislation regulating the consumption and the trafficking of illicit drugs, in order to derive their effects on economy and society, and assess the best practices. 


The same problem has been in fact analyzed and contrasted in different ways by each Country and is remarkable studying the logic behind any strategy.


Moreover, the choice of a path rather than another one, could product a lot of different and unexpected effects.


In this context, each national team has the role of providing a complete frame of the national legislation. A comparative analysis will be built up in order to analyse advantages and disadvantages connected with each national legislation and, therefore, to propose an homogeneous legislative framework containing the best practices found in each national legislation.


The point of view is not ideological, and the choice is not between right or wrong system, but is a legal analysis, based on the laws and facts.  


We can start analysing the positive results (the facts) of some legislation, in order to individuate the so called “best practices”.

International comparisons are still hampered by variability in the way policy is monitored in different countries and regions, and systems for measuring drug related harms are still in their infancy, but significant progress has been made towards a more objective review of policy impacts and options.

2.1 Usual mistaken premise of analysis.

The critical division in the world of drug policy is between, on the one hand, those who continue to believe that the priority should be eradication - or, at least, substantial reduction - of drug use and availability, whatever the costs; and, on the other hand, those who argue that widespread drug misuse will continue for the foreseeable future and that the challenge is to manage this problem as effectively as possible. This fundamental divide is a source of tensions within and between countries and the aim is understand which policy is most efficient.

Elimination of illegal drug markets, in fact, is a laudable objective. But the experience of the last four decades provides no grounds for optimism. By contrast, there are grounds for optimism that drug-related harm can be reduced.


The debate about drug policy is often represented as a polarized choice between two options, ‘prohibition’ and ‘legalization’. In this atmosphere, any criticism of existing policy is regarded as a call for a radical change of direction.


The reality is that there are multiple options that are in no way reducible to a simple dichotomy between these two extremes. The evidence that a zero tolerance approach has failed on its own terms is overwhelming – drug use and drug markets continue to expand. It does not follow that ‘legalization’ is necessarily the answer.

2.2 Importance of valuating the full range of options, analyzing some good example of legislations.

Liberalization of laws on drug use in countries such as the UK and Portugal have not been steps on the road to drug legalization.
About Portugal the legal framework in place since July 2001, although decriminalising illicit drug use, maintains drug use as an illicit behaviour and also maintains the illegal status for all drugs included in the relevant United Nations Conventions. However, a person caught in possession of a quantity of drugs for personal use (established by law), without any suspicion of being involved in drug trafficking, will be evaluated by a local Commission for Drug Addiction Dissuasion composed of a lawyer, a doctor and a social worker.


Drug treatment in Portugal can be classified into four main categories: (i) out-patient drug treatment; (ii) day care centres; (iii) detoxification units; and (iv) therapeutic communities. All centres provide both psychosocial and substitution treatment.



Regarding United Kingdom Drug Strategy was launched in 1998 (UKADCU 1998) setting four principal aims: preventing drug use amongst young people; safeguarding communities; providing treatment; and reducing availability, to be achieved through education, prevention programmes, expanded treatment, legal sanctions and the expansion of legal opportunities. The strategy focuses mainly on illicit drugs, is comprehensive and covers four broad fields: law enforcement; prevention; treatment and social re-integration; and communication.


The Misuse of Drugs Act 1971, with amendments, is the main law regulating drug control in the UK. It divides controlled substances into 3 Classes (A, B, C) with A being the most dangerous. These Classes provide a basis for attributing penalties for offences. Maximum penalties vary not only according to the Class of substance but also whether the conviction is a summary one made at the Magistrate court or one made on indictment following a trial at Crown Court (Country overview). Drug use per se is not an offence under the Misuse of Drugs Act 1971: it is the possession of the drug which constitutes an offence.


Moreover, it is very interesting Swedish drug policies. Sweden has two separate plans in relation to drugs, one for alcohol and the other for drugs, which were adopted together: the ‘National alcohol and drug action plans 2006–10’. The drug action plan is comprehensive, focuses on illegal drugs and covers prevention, treatment and rehabilitation, and supply reduction. The use and possession of illegal drugs are criminal offences under the Narcotic Drugs Punishment Act. Use and possession are punished according to three degrees of severity for drug offences: minor, ordinary and serious. The degree of offence takes into consideration the nature and quantity of drugs and other circumstances. Penalties for minor drug offences consist of fines or up to six months’ imprisonment, for ordinary drug offences up to three years, and for serious drug offences two to ten years’ imprisonment, with penalties of up to 18 years possible for recidivists. 


In Canada as well the new developments concern the decriminalisation of the possession of small amounts of drugs for personal use. New legislation will amend the focus of the Controlled Drugs and Substances Act (CDSA) on drugs in schedule I (opiates, cocaine and methamphetamine) and schedule II (cannabis). It is important to underline that the decision of decriminalisation of the possession of small amounts of drugs for personal use is insert in a very good strategy. The three plans of the national anti-drug strategy of August 2008 cover several proposals:1. Preventing illicit drug use;2. Treating those with illicit drug dependencies by promoting collaboration among governments and supporting agencies to increase access to treatment services;3. Combating the production and distribution of illicit drugs by increasing law enforcement’s capacity to combat marihuana grow operations, synthetic drug production and distribution operations.

So it is unhelpful to represent the debate about the future of drug policy in simple, polarized terms. The full range of options for controlling and managing drugs need to be openly discussed, and different views on drug policy assessed in a much more rational and objective atmosphere, if a way out of the current policy impasse is to be found.


We have to analyze the range of options, chosen by some Countries, that putting attention at some aspects, have had positive results. 


Often, for example, we are used to thinking that Dutch drug policy is based on total legalization, but this is not true. A key aspect of Dutch drug policy in fact is the notion of market separation. By classifying drugs according to the risks posed and then pursuing policies that serve to isolate each market, it is felt that users of soft drugs are less likely to come into contact with users of hard drugs. Thus, the theory goes, users of soft drugs are less likely to try hard drugs. Possession of small amounts of cannabis for personal use has been decriminalized in the Netherlands. The sale of cannabis is technically an offence under the Opium Act, but prosecutorial guidelines provide that proceedings will only be instituted in certain situations. 


Separating the markets by allowing people to purchase soft drugs in a setting where they are not exposed to the criminal subculture surrounding hard drugs is intended to create a social barrier that prevents people experimenting with drugs like heroin, cocaine and methamphetamine, drugs deemed an “unacceptable risk.”


2.3. The street connection between legal area and health one about the drug theme and the failure of "zero tolerance" approach.

About the drug theme, there is a strong connection between legal area and health one. So we have to create a relationship between legal and health system that have to work together to be succeeded in finding a real solution against drug problem.

In Australia cooperation between law enforcement, health and other key stakeholders has increased significantly during the past years and will remain a focus in the new phase of the national Drug Strategy. Action will be taken to minimise barriers to treatment, support effective treatment interventions and promising new treatment options; build strong partnerships between treatment services and mental health services; increase the involvement of primary health care; improve access to treatment programmes and services in the criminal justice system; improve knowledge of the effectiveness of culturally secure treatment for specific groups.

Moreover, Australia has Drug Treatment Court regulations giving opportunities for judges in case of drug offences to refer the convicts to treatment facilities in lieu of prison for instance Most jurisdictions have formal, sometimes legislated, provisions for this. These so-called ‘drug courts’ have been trialled, with success.

Even in Brazil there is a cooperation between law enforcement and health system. The hospitals have a role but hospital care happens rarely for drug users. One reason is a lack of capacity (professionals). This gap is filled by therapeutic communities organised by some 500 charity services in the country. These communities are mainly paid by charity funds and at best for a small part by the Federal Government.

In Mexico prevention and treatment of sexually transmittable diseases is explicitly mentioned in a Health Program policy paper. Interventions such as HIV/AIDS counselling programmes, providing chlorine, sterile syringes and condoms for injecting drug users are reported to have reduced HIV infections among this target group.The Health Program policy paper is covered by nine laws and regulations. 

So if we imagine that a drug user is not a “criminal” but a “patient” it is easier to find concrete solutions.


In Italy for example, the "zero tolerance" drug bill, punishing with same penalty any kind of drugs, without any distinction based on danger or harm to the people, looks unable to reach the initial objectives and expectations (Law n.49 of 21th of February 2006). The reason is that the policy that considerers a drug user just like a criminal, is not succeeded in making positive effects into the successive steps of intervention, dedicated at prevention, treatment and over all rehabilitation programs.
Italian legislation, as other Country that are using the same policy of zero tolerance, does not put attention to the phase “ex ante” of prevention and the phases “ex post” of treatment and rehabilitation. 

A big example of this aspect is given by a new version of the article 75 of D.P.R 9 October 1990, n. 309, changed by law, 6 February 2006. It could be strongly criticized because of its strange union between administrative and criminal matters.

Administrative sanctions are identical to the preceding text of article 75, but changes the period of the sanctions, that can be imposed from one month to one year, without any discrimination between “soft” and “heavy” drugs.

The principal sanctions are the confiscation of a person’s driving licence, passport, gun licence, or, in case of non-EU nationals, the prohibition from obtaining a visa to stay in Italy.

  
As in the past, there is the formal invitation of the “Prefetto” to follow a specific rehabilitation program, created specifically for the particular situation and person.

The main concern is that with the new law, the rehabilitation program is no longer an alternative to sanctions, that are in any cases inflicted. It is just object of a generic invitation to the person. Consequently, it is not easy to find the rationale behind this strategy: people who must serve sanctions anyway are unlikely to opt for rehabilitation. 



The procedure of art. 75 is the following:
Police contests immediately , if possible, and reports, immediately or non more of 10 days, to the Prefetto. With the limit of 40 days, from signaling of the fact and of person , the Prefetto, if think that the verification is based, assumes appropriate writ, calling the subject in order to value, through the interview, administrative sanctions and them duration, and EVENTUALLY to formulate the general invitation of making a rehabilitation program. I would like to underline EVENTUALLY!



Analyzing Italian legislation about drugs, it is clear that it is lacking of  precise and specific purpose of rehabilitation of drugs addicts. 



Therapeutic program are considered just referring the aspect of penalty reduction. The attention is put on the crime and not on rehabilitation.



To have positive results, instead, we have to create a complete system that intervenes on every aspect of drugs phenomenon: from war to drug consume to the complete rehabilitation of the drug addict and his reintegration in the society.
 
2.4. Some hypothesis to make better Italian legislation.



Could be very interesting the comparison and the possibility of an extension of Italian Disability Law. In the sector of disability, in fact, has been instituted a Work Shop about sanitary intervention in order to obtain the rehabilitation of people with disability(instituted the 5th of November 2008), that among his functions has that of introducing the concept of “presa in carico globale: integrate, sanitaria e sociale”.

It means that the Government is responsible about any aspect and have the duty of occupying of nay phases of drug problem: from the prevention to the reintegration in the society, with a multidisciplinary setting (so with the coordination of different sectors: health, criminal and social).
We could consider the possibility of giving economic support to drug addicts and their family in order to rehabilitate them, demonstrating  that this cost is smaller than that of the State has to bear in case of abandonment of people that continue in state of drug addiction.
So this kind of policy does not intervene over the problem from different perspective and is not succeeded in decreasing the number of new drug users and to prevent people from becoming drug dependent, in helping users overcome their addiction and in improving the living conditions and the health of drug users, to reduce harm and to maintain their social integration. 

3.EXAMPLES OF BEST PRACTICES.

Many of the problems the drug war purports to resolve are caused by the drug war itself. So-called “drug-related” crime is a direct result of drug prohibition's distortion of immutable laws of supply and demand. Public health problems like HIV and Hepatitis C are all exacerbated by zero tolerance laws that restrict access to clean needles.

For these reason is interesting analyzing some legislation that had chosen a pragmatic approach, based on the idea that drug addiction is an illness, not a crime. 

First of all it’s possible to appreciate Switzerland’s current drug policy, based on a fourfold approach: prevention, law enforcement, treatment and harm reduction. There is a complete approach and a successful strategy, that is not easy to find in other countries. Their primary objectives are: -to maintain and improve the state of health and social integration during the phase of active drug use; -to decrease and hinder the entry into dependence; -to increase and facilitate an exit from dependence. It is very interesting the division of competences in the fight to drugs: the Narcotic law is arranged at Federal level; the health and law enforcement are at Cantonal level and finally the social services and welfare they work at municipal level. This division could be imported to Italian legislation.
Interesting is the Czech Republich that has 4 pillars as well. The Czech national drug policy strategy covers the period 2005–09. It was first complemented by a 2005–06 action plan and was again complemented in July 2007 by a new action plan covering the period 2007–09. The strategy is comprehensive and is based on four pillars: 1)prevention,2) treatment and resocialisation, 3)risk reduction and 4)supply reduction. The strategy has two main goals: (1) to combat organised crime associated with the unauthorised handling of drugs and to enforce the observance of laws in connection with the distribution of licit drugs; and (2) to reduce the use of all types of drugs and potential risks and damage that may affect individuals and society as a consequence of drug use. The new 2007–09 action plan covers seven policy fields (primary prevention, treatment and aftercare, harm reduction, drug supply reduction and law enforcement, information /research/ evaluation, coordination and funding, international collaboration) and contains 172 different objectives.
Moreover, definitely fascinating is the Dutch approach to drug policy. The Dutch policy, in fact, emphasizes compassion and treatment for those who develop drug use problems, because public health is the overriding concern. The Netherlands’ 1995 white paper ‘Drug policy: continuity and change’ formulated the basic principles of the Dutch drug policy: a distinction between ‘soft’ and ‘hard’ drugs; a balanced and integrated approach; and four major objectives. These are:1) to prevent drug use and to treat and rehabilitate drug users;2) to reduce harm to users; 3) to diminish public nuisance caused by drug users; and 4) to combat the production and trafficking of drugs. The main feature of the Dutch prevention policy is a strong focus on health promotion in general. Dutch drug legislation is based upon the principle of the separation of the markets for cannabis and other illegal drugs, also known under the non-legal terms of separating the markets for ‘soft’ and ‘hard’ drugs. Thus, illicit substances, according to the Opium Act, are divided into two lists: substances presenting unacceptable risks (list I) and other substances (list II) such as cannabis. This division has a real impact in the prosecution of illegal offences: penalties for offences with regard to list II are lower than those for list I.In the Netherlands, drug use is not a crime. However there are situations where the use of drugs is prohibited (i.e. use in schools). The possession of small quantities of drugs for personal use (less than 0.5 grams of hard drugs (list I) and less than five grams for cannabis (list II) will generally not lead to prosecution.

Using this pragmatic approach, the government sets clear priorities based on the perceived risks of particular drugs.
4.CONCLUSION



Dutch and Switzerland’s current drug policy have been able to make a contact and to enter in the illicit drug market in the hope of finding concrete solutions. Through their drug policy in fact this States want to limit the negative impact on individuals (health, antisocial behavior) and the negative impact drug use has on society in general (crime and the costs of health-care and policing). 


The central idea is that if there is a problem that is impossible to defeat, it is better to try to control it and to find real solutions.
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